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To: Chief Adtninisrralive I.aw .Iudgc Richard I.. Sippel 

OPPOSITION TO REQUEST TO CERTIFY QUESTION 
AS TO WHETHER A HEARING SHOULD BE HELD 

The Word Network (hereinafter ‘-Word”), by and through counsel and pursuant to Section 

I .I06 (a)(?) of the Commission’s Rules, 47 CI;R $ I .106(a)(2), hereby files an Opposition to 

Request to Ccrlify Question as to Whether a Hearing Should Be Held. In support, the following 

is shown: 

I .  Ry Hearing Dcsignatioii Order, (FCC 02-284, released October 18,2002) (hereinafter 

-”DO”). die Commission designated the above-captioned matter for hearing on the following 

issues: 

Issue I :  Whether the proposed transaction is likely to cause anticompetitive harm. In 
reaching a dctcrmination on (his issue, as outlined above, thc following should be 
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considcrcd: 

(a) the product market (c g . whcther the relevant market is MVPD service, DBS 
service, or some other subset of MVPD service)(.ree paras. 106-1 16); 

(b) the geographic market (e  g.. whcther the proper geographic market is local: 
and whether. Tor purposes ofanalysis, the relevant geographic markets should be 
aggregated into three categories - markets not served by any cable system; markets 
served by low-capacity cablc systems: markets served by high-capacity cable 
systems; and the relative number of households in each of these categories) and 
the number of subscribers per market (.we paras. I17 - 125); 

(c)the market participants. market shares and concentration (.we paras. 126 - 139); 

(d)tlie timelincss, likelihood, and sufficiency of entry to offset any potential 
advcrse competitive effects that may result from the proposed transaction (.see 
paras. 140- 150; 

(e)thc cffects of the proposed transaction on price, quality and innovation 
(considering the likelihood of coordinated behavior among competing firms and 
the ability 0 1  the Applicants to unilatcrally take anticompetitive actions) (.see 
paras. 1 5  1 - 177); 

(Qthe efficacy. potential harms: and potential benefits of Applicants' proposed 
national pricing plan (.sL'L' paras. 178 - 187); 

(y)thc proposed transaction's effect on the ability of multichannel video 
programmers to reach certain niche audiences (.see paras. 248 - 256); and 

(h)any conditions proposed by the Applicants. 

Issues 2: 
In reaching a dcterinination on this issue, the following should be considered: 

Whether the proposcd [ransaction is likely to cause other public interest harms. 

(a)the proposed transaction's effect on viewpoint diversity (see paras. 42 - 43. 49 - 
S I  and 55); and 

@)the proposcd transaction's effect on the Comniission's spectrum policies (.Tee 
paras. 83 - 96). 

Issue 3 :  Whether the proposed transaction is likely to yield any public interest benefits. In 
reaching a determination on this issuc, as outlined above, the following should be 
considered: 
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(a)whethcr the cost savings and other benefits claimed by Applicants are non- 
speculative, credible and transaction-specific and are likely to flow through to the 
public (.see paras. 188 - 217): and 

(b)whether the proposed transaction’s impact on the provision oflntcrnet access 
service via satellite is likely to be beneficial or harmful. (.we paras. 21 8 - 247). 

Issue 4: On balance, whether thc public intercst, convenience and necessity would be 
served by a grant of the above-captioned application and the joint application submitted 
by EchoStar and Hughes requesting authority to launch and opcrate NEW ECHOSTAR I .  
a dircct broadcast satellitc that would be located at the 1 10” W.L. orbital location. 

2. On November 18. 2002, EchoStar Communications Corporation (“EchoStar”) General 

Motors Corporation (“GM“) and 1 Iughes Electronics Corporation (“Hughes”) (collectively the 

.‘Applicants”) tiled a Kequesi to Certify Question As 10 Whether Ilearing Should bc Held 

pursuant to Scction 1.106(a)(2) ofthe Commission’s Rules, 47 CFR 9: 1. I06(a)(2). The 

Applicants contend that the Presiding Judge should certify to the Commission the question as to 

whcther a hearing should be held i n  this casc based upon the Commission’s policies, including 

its broadband promotion policy and its policy vis-a-vis merger synergies, as these policies are 

reflected in the Conimission’s recent approval of the AT& [/Corncast merger.’ 

The Applicants also contend that the Commission misapplied its policy of promoting the interest 

of rural consumers. Conseqnently, according to the Applicants, based on the proper application 

ofthese policies and “undisputed facts.” the need for a hearing is obviated, or at least there is 

subslanfial doubt as to whether a hearing should be held and, therefore, in their view, the merger 

I See. In the Mulier o/Applican/,v fbr Consen/ 10 the Transfer of Cbnivol of Licenses from 
C’omca.c/ (’orporution und A T&T Corp., Truntfiror.c-, io AT&T C’omcast Cbrpovulion, 
%xin.yfiwe. Memorandum Opinion and Order, MB Docket No. 02-70, FCC 02-31 0 (rcl. Nov. 14, 
2002)( hereinafter “A T&T/C‘on7crr,r/ ,Merger”). 
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application should be granted without a hearing. 

3. As an initial matter. pleadings challenging the validity of a Hearing Designation Order 

arc generally unauthorized and are typically dismissed as such. Fumily Rroudca.siitzg, Inc.. 16 

FCC Rcd 12.801 (2001); ./u772e.c/f Kuy. 14 FCC Rcd 1291 (1998). CVWCIR-TY fnc.,  6 FCC Rcd 

4878, 7 3 ( 1  991); and C.bmmunicrrlions ,Suielliie Cor/’., 49 FCC Rcd 221 1 6  & in .  2 (1974). A 

liniited cxceplion to the general rule is provided by Scction 1.106 (a)(2) pursuant to which a 

party may request the Presiding Judge to certify a question to the Commission ”... whether, on 

polic) i n  effect at thc time of designation or adopted since designation, and undisputed facts, a 

hearing shotild be held.” 47 CFR 4 1 .  106(a)(2) 

for( h the fn I lowi ng caveat: 

In adopting this provision, the Commission set 

Howevcr, we are not prepared to provide for reconsideration of any “question of policy.” 
Access to the Commission prior to hearing should be limited to circumstances involving 
an apparent policy crror or change and should not: ._ . encompass the presentation of 
argunients favoring a change in policy which would obviate the x e d  for hearing, 

In ihe Muurr qf~f‘Simmmory Deci.c.ion Procediwe.c.: 34 FCC Rcd 485 1 13 ( 1  972)(emphasis 

supplied). ‘The Commission also stated: 

While affording access to the Commission i i i  a limited number ofcircumstances whcre a 
hearing may be wasteful, the procedure should l i m i t  access: as intended, to a small 
number of unusual cases. 

Id. ’ ‘Thus, in order to prevail, the Applicants inust show that there has been an apparent policy 

error or a chanqe in pdicv since the HDO and undisDuted facts which would obviate the need for 

hcaring. l‘hc ~pp l ican t s  have failed to meet thjs difficult burden and the request to certify should 

’ The Commission also observcd that “The presiding officer does not make policy but 
rathcr implerncnts policies made by the Commission. Nor is he authorized to terminate a hearing 
ordered by the Commission on the ground that i t  is not required by Commission policy.”fd, 
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be dcnied. 

5 .  First, the foundation upon which thc Applicants' contentions rest is flawed. In 

contending that the Commission has treated their merger differently than the AT&T/Comcast 

merger, tlic Applicants have ignored the fact that these Iwo transactions are vastly different. Thc 

A'l'&T/Comcast merger involved combining the nation's largest cable operator with the nation's 

third largest, serving, in combination, 28.9% of all MVPD subscribers in the country. 

.1T&T,'('o/ncnx/ M e r p r . ,  at 

satellites in the full-CONUS orbital locations i n  one entity; the concentration ofkey DBS 

spectrum licenses in a single licensee. u, 7 3 .  

3 .  The instant merger involves concentrating ownership of all 

6. I n  addition. Applicants do not claiin that new policy has been created in the 

subsequent i\T&T/Conicast mergcr. but that existing policy has been misapplied. 'rhus, they 

argue that the Commission. while basing approval of the A-T&T/Comcast merger primarily on 

the broadband benefits to be gained thereby, completely ignored the same benefits which would 

flow from the instant merger. The Applicants also contend that the Commission failed to 

recognize, as i t  did in the AT&T/Comcasl case. that the synergies resulting from a merger are 

difficult to estimate and are fundamentally uncertain. They claim that the much higher, and 

impossible to meet standard,' imposed upon them in this proceeding is another example of an 

existing policy which has been misapplied. Again, this approach is flawed. As the Commission 

stated i n  both of these cases, after determining whethcr the proposcd transactions coinply with 

specific provisions ofthe Act. other applicable statutes, and the Commission's Rules, the 

' Request to Certify, pp. i i  and i i i .  If this standard is impossible to meet, as the 
Applicants claim, there is presumably no genuine issue o f  fact for hearing and Summary 
Decision, pursuant to Section 1.25 I ,  should be granted on this matter adverse to the Applicants. 
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Cotntnissioii musl then engage in  a balancing process that weighs the potential public interest 

harms ofthe proposed transactions against the potential public interest benefits.' This balancing 

process takes into account a number of factors and both of the factors cited by the Applicants, 

impact on broadband and merger synergics. were considered by the Commission.' Moreover, 

isolating two factors out of many which are considered by the Commission in this balancing 

process. and claiming that  mnre or less weight was given to them in another merger proceeding, 

docs iiot demonstrate that the Commission committed ail apparcnt policy error. Rather, the 

Applicants had the burden of convincing thc Commission that no substantial and material 

qucstioiis offact remained regarding the relative benefits and harms of the merger and they, at 

lcast initially, failed to meet this burden. 

7. The final policy error \+hich is claimed by the Applicants, involves thc misapplication 

of the policy ofpromoting the interest o f  rural consumers. This purported error is not evidenced 

by the AT&T/Comcast merger. but according to Applicants, if this factor were properly weighed, 

it would tip the balance benei?t/harnl balance i n  favor o f a  grant. Again. the Coinniission's 

policy is to weigh many factors in making its public interest dctcrmination and this factor was not 

ignored. HDO, 7 78 

8. Finally. even if i t  were determined that apparent policy errors were committed by the 

Commission regarding the above matters. the need for a hearing would not be obviated since 

substantial and material questions o f  fact remain. As noted above, the Applicants have limited 

their claim olpolicy errors to only a few of the factors to be considered by the Commission in  its 

' AT&l'/Comcast Merger. at 7 26; HDO, at f 25.  

' Impacl on broadband, HDO, 77 2 I8 - 247; merger synergies, FIDO, 77 188-21 7. 



balancing test. Thc matters relate to Issue 3. above, likely public interest benefits. Questions 

remain as to whether the proposed transaction is likely to causc anticompetitive harm (Issue 1, 

abovc) and whether the proposed transaction is likely to cause other public interest harms (Issue 

2. above). The purported apparent errors of policy bascd upon undisputed facts do not address 

these other issues. 

9. In conclusion, (he Applicants have nol met the difficult burden of shouing that a 

hearing is ob\iated becausc of appareiil errors o f  policy based upon undisputed facts and the 

Reqiic.;t to Certify should be denied 

Respectfully submitted, 
Tf1E WORD NETWORK 

By: i s  P b k  William D. Silva 
William D. Silva 

Law Offices of William D. Silva 
5335 Wisconsin Ave., N.W. 
Suite 400 
Washington, D.C. 2001 5-2003 
202-362-171 1 

Novcmber 27,2002 
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1, William D. Silva. hereby certify that true and correct copies of the foregoing 

Opposition Lo Request to Certify Question as to Whether Hearing Should be Held were served on 

the following individuals by first class mail, postage prepaid on this 27th day ofNovember 2002 

General Motors Corporation. Hughes Electronics Corporation 
Gary M. Epstcin 
Jaincs ti. Barker 
Arthur S. Landerholm 
Latham & Watkins 
555 I I tli Street, N. W. 
Suitc 1000 
Washington. D.C. 20004 

EchoStar Communications Corporation 
Pantelis Michalpoulos 
Philip L. Malei 
Rhonda M. Bolton 
Steptoe & Johnson. LLP 
I330 Connecticut Ave., N.W.  
Washington. D.C. 20036-1 795 

National Rul-al Tc.leconimLinicatioiIs Cooperative 
Jack Richards 
Kevin J. Rupy 
Keller and Heckman, LLP 
1001 G Street, N.W. 
Washinglon. D.C. 20001 

American Cable Association 
Matthew M.  Polka. Prcsidcnt 
One Parkway Center, Suite 212 
Pittsburgh, PA 15220-3505 

Norlhpoint Technology, Ltd. 
Deborah A.  ILathen 
Laihcn Consulting 
1650 Tysons Blvd., Sle. 1 I50 
McLean. V A  22 I02 
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National Association of Broadcasters 
Henry 1,. Bauman 
Bcnjaniin F.P. Ivins 
1771 N Street, N.W. 
Wauhington. D.C. 20036 

Edward P. Hcnneberry 
Howrey Sinion Arnold & White, LI,P 
1299 l’ennsylvania Ave., N.W. 
Washington, D.C. 20004-2402 

Pegasus Communications Corp. 
Scott Blank. Senior Vice Prcsident and General Counsel 
225 City Line Ave.. Suite 200 
Bala Cynwyd, PA 19004 

Johnson Broadcasting. Inc., and Johnson Broadcasting of Dallas, Inc. 
Arthur Belendiuk 
Anthony M.  Alessi 
Smithwick & Belendiuk 
5028 Wisconsin Ave., N.W., Ste. 301 
Washington. D.C. 20016 

Family Stations. h c . ,  and North Pacitic International Television, Inc. 
Alan C. Campbell 
Peter Tcnnen wa Id 
Kevin M. Walsh 
Irwin Campbell & Tennenwald, PC 
1730 Rhodc Island Avc., N.W..  Ste. 200 
Washington, D.C. 20036-3101 

Communication Workcrs ot America 
Debbie Goldinan 
George Kohl 
501 Third Street. N.W 
Washjngton, D.C. 20001 
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Carolina Christian Television, Inc., and LeSea Broadcasting Corporation 
Mark A. Balkin 
Joseph C. CYiautin 
Hardy, Carey & Chautin LLP 
110 Veterans Blvd., Ste. 300 
Metairie. LA 70005 

IJniyision Cominu~iications, Inc, 
Scott K .  Flick 
Paul A. Cicelski 
Michael W .  Richards 
Shaw Pittninn LLP 
2300 N Street. N.W. 
Washington. D.C. 20037 

Eagle 111 Broadcasling, 1A.C 
Barry D. Wood 
Stuart W. Nolan, Jr. 
Wood, Maines & Brown, Chartered 
1827 Jcfferson PI, N.W.  
Washington. D.C. 20036 

Brunson Cotninunications. Inc. 
Barry D. Wood 
Paul H. Brown 
Wood, Maines & Brown, C h a r t e d  
1827 Jefferson PI, N.W.  
Washington. D.C. 20036 

Charles W.  Kelley. Chief 
Flearings and Investigations Division 
Enforcement Burcau 
Federal Communications Coniniission 
445 Twelfth Street. S .W.  
Washington, D.C. 20554 

C'hicf Administrative Law Judge Richard L. Sippel 
Via Fax: 202-418-0195 

is1 
William D. Silva 


